OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD €. MANN
ATTORREY OENERAL

fonorable Dallae Blankenship, Chalirman
Oriminal Jurisprudenegs conn{‘tco

Ksuss of Representatives
Auetin, Texse

Dear 8irt

Opl.lu.ﬂl o,
Re: Constivdtior Houss

As Chatirman of the Cpiminsl Jurigprudec
sittes, you have yequested the epinton of this dep
wpon the eonstitutionality
BL1l ¥o. 68, pending helfop
at this time, whieh sald 7

O~
aeng

ot the provisions of Houss
{: odye of Repressatatives
rgsds as follove!

: or any person
¥ or sysbol te
\advoeste, advise or
- governnent of the
ny #34te or of amy politi-

sRy botks, papers, doou-

s o prianted nats‘r ia tn§ fera

Mroeating, advising or Seashl

at the goveraszeat of the Unit

ay state or of ;:z pelitioal eud-
¢

, odviges, tesshas, eor exbraces She dut "
nottlsl}i or propriety ef adoph the dos
thersia; or ul;.ptrton orgeaizes
or helps t¢ L6 or Daoome & momder of any
s00iaty or uth?f PEPSORd whieh Sesches or
advogates t the governmens of the United
States or of any state or of politisal sud.
division theresf shall be overt .9y fores
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or violenes or by any wunlawful mseans, and pro-
vidlag & penalty and an emergensy.

"BE 1T ERACTED BY THL LEGISLATURE OF TME BTATE
OF TZXAS:

“8E0TIOR 1, Any person who by word ef meush,
writing, sign or eymbol, vilfully and deliderate-
1y advoeates, advises or tesches the dootrine that
the governsens of the United States or of any
stats or of any politieal suddivision thereof
should be overtirovn or overturned by foree,vio-
lence or any unlavful seans; or

%) Any person who prints, pudlishes, edits,
issues or sells any books, papers, documents or
wrritten or printed matter in any ?or- ocontaining
or advocating, advising or teaching the dodtrine
that the governsent of the United Etates or of
sny etate or of any politieal sudldivision thereof
should De overthrowa by forsce, violenoe or asny
unlavful means, and who advocates, advises,
tosohes, or eabrages the duty, necessity or pro-

gr&otr of adopting the dootrine contained there-
n; or

"(e} Any person who erganizes or helps to
organize or HeooEe a aender 0f any soelety or
gronp of persons whiohh teaches or advocates that

hs govearnment of she United States or of any
o%ate oF of political suddivision thereof
ehsll de overs by foree er violenge or by
anf wnlavful geans, shall be deemed guilty of a
taleng‘ and upom convietien thersof, shall be
punished by eonfinemsnt in the poutfcntxarr for
a peried of not more than ten yaasrs.

SSEOTIOR 2, The faot that Secotion £ of

- Artiele 1 of the Constitution of the Etate of
Texas IA{II The faith of the gooplo of Texas
stands pledged te Sthe preservation of a repud-
1iean form of govemirzenty, and, subjeet to this
Ainitation only, they bave at all tise the in-
alienable right to alter, refors or aWwlish
Sheir goverament in suoh sanner as they may taink
sxpedient!, and the faot that gertain eleaments,
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dletated teo and dominated by forolfn influenee
are Srying to overthrov our repudlican form of
governssnt by force, violsnos and unlawful seans,
against the wishes and well-being of the major-
ity, ereates an emergency and aa imperative pub-
110 neoeseity that the Oonstitutionsl Rele re-
quiriag ¥ille to bs read on three separate days
be suspended, and said Rule is suspended, and
this Aet shail take effeot immedistely from and
sfter its passage, and it 1s 80 enacted.”

Mis Aot is patterned, in :oasrnl. after similar
aets pansed many other atates in the Union, notadly the
State of Nevw York, Ualifornia, Illinois, and others. B£edi-
Slon Aets have gensrally desn uhheld as againet the aonten-
tion that they violated sonstitutional rantees of free
speeeh, free ;rocn. or fresdon ef assomdly. Gitlow v, Kev
Tork, 587 B, Y. Bupp. Y83; ldem, 868 U, 5. 682, 69 L. 4.
Mohl People v, Lleoyd I3, 83, 156 K. K. 6053 Btate v,
Tachin, 92 W, J. L. 280, 108 A, 148, affirmed in 93 8. J. L.
337, 108 A, 317; eaces noted im 1 A L. R, 336; 20 A. L. R,
1536; 73 A, L, R, 1494. Under these authorities, the oon-
stisutionality of Seations l{a) and 1(b) eof House Bill Ro.

. 80 1 not te doubdted.

Sestien 1(e) of Houas Bill Fe. 85 we Dslieve to
be violative of the 4us prossss clauses of the State and the
Fedors) Gonstitutions. It is te B¢ noted that this section,
as drafied, esnienns the Person vwhe erganices or helps %o
° stfor»iiionzg a Besher of a soelety or group of persons
tsacksy oF alvoeates the everthrow of goveraaents by
vielenad or ‘SOARS. B

"11‘15 ‘gli lit}&::.ll now :rtt:;:, anﬁualawiu%hlatcas
or knovledge of. oharaoter and purpose o ° up
or locit{r_ll noS made ok slsaent of She sffense. Organica-
1168 of a sdoliely or |ro|pgpt,po§:oaa tor‘{avful :izog:ulon:
oFr PUrposes, though innooend 139 inoeption, wo ooRe
a srims; \Athﬁfir:n;;:éiz?;tg)outon $e the punishaent pro-
vided, 17 the grewp or ¥osiely, withont the orgenisers knov-
ledge or ovey ;;rutnot;-shauegig o> advecate the over-
Shrow of B¢ gavernnsas by uala “means, Beconiag a menber
of a society or group eof psrsons is trn:!hs with peril, for
She goelety or growp may 2ave an unlaviul eharactsr or purpose
sey disclospd 1o Yhe person Jolning.

‘.
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If the sudetance rather than the form 1¢ %0 be
observed ia respeet to esonstitutional guaranties, a statute
80 brogdly drawn eannot be sudSained as *due progess of law®,
A oitizen 1s certainly entitled to organise an assendbly to
dlsoues Lssues of the day 4in a lawful manner, without bdeing
subjeocted %0 a penal responsidility for an unlawful charsoter
whioh the assembly, without his knowledge, or perhaps even
againet his vigerous opposition, later assumed. *Due process
ef lawv' must emtrace an immunity from guch arbitrary snd
unreasonadble legislation as would attash to the innooent
exercise of a eonstitutional right the taint of 1llegality
becan se of the aets of others. As sald by the fuprems Court

of the United B%ates, in the recent oase of DeJonge v, 5tate,
90 U, 8. 353, 61 L, TA, 278!

*These rights may be abused by ueing speech
Qr press or assembly in order to incite to vio-
lence ané orime. The people through their leg-
islatures may proteot themselves ageainst that
abuse., But the legislative intervention esn find
oonstitutional jJustifiecation enly by &esling with

the abuge. The rights thesmszelves sust not be
cgurteiled, & ® ¥

. The eonstitutional question thus arlsing say be
reasoved by rephrasing Seotion 1(e¢) to read as follows:

*Any person who erganizes or helps to or-
ganize a scclety or ;ro:¥ of persons to Seach
or advocate, or wvho knowingly ie or bBegomes a
sembder of & soolety or group of persons vhieh
tesches or advocates, that the government of
the United Statas or of any state or politiecal
subdivigion thereof should be overthrewn by
fores, or violence or by any unlawful seans
shall be deemed guilty of a felony, and upon
scnvietion thereof, shall be punllﬁ.d by eon-
finement in the penitentiary for a period of
not more than ten years.'

Yours vary truly

M ATTORKEY OENERAL OF TFXAS

¢ et
By

R, ¥, Fairehild

RVF: LN Agsisgtant



